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MEMORANDUM OPINION

Defendant, Robert A. Holstein, the debtor in this bankruptcy case (“Debtor”), movesto dismissal
counts of the complaint filed againgt him by Jeffrey M. Goldberg & Associates, Ltd. (“Goldberg”), an
alleged creditor of Debtor. Goldberg, in its complaint, seeksthe denia of Debtor’ s discharge aswel asa

determination of the nondischargeability of Goldberg's particular debt. Unless otherwise indicated, the



fallowing facts are taken from Goldberg’ s complaint and are assumed to be true for purposes of the motion

to dismiss, dl reasonable inferences being drawn in Goldberg' s favor. See Jackson v. E.J. Brach Corp.,

176 F.3d 971, 977-78 (7" Cir. 1999); Zemke v. City of Chicago, 100 F.3d 511, 513 (7" Cir. 1996).




BACKGROUND

1. Facts Relating to Denial of Discharge

In early 1997, Debtor was in serious financia trouble. He was an equity partner in the law
partnership of Holstein Mack & Klein (“HMK?”), which isthe subject of aseparate Chapter 7 case currently
pending before this Court. Debtor had guaranteed aloan to HMK from American National Bank & Trust
Company (“ANB”), and the bank was pursuing him on hisguarantee. Other creditors, in additionto ANB,
were aso pursuing Debtor or had aready obtained judgments againgt him.

On March 15, 1997, in the midst of these financia woes, Debtor purported to collaterdly assign
his personal assetsto Barbara Stackler (“ Stackler”) in exchange for her promise to guarantee a $100,000
bank line of credit to Debtor. Stackler has been described in other court proceedings as Debtor’s close
personal friend, common law wife, girlfriend, and “sgnificant other.” Among the assets assigned to Stackler
under the Collateral Assgnment Agreement were (i) warrants for 5,000 sharesin Metro Golf at $6.00 per
share, (ii) Debtor’s partnership interest in Bloomfield Hills partnership, (iii) a 10% partnership interest in
Wilmette Office Court, (iv) a3.5% stock interestin CMA Holdings, Inc., (v) a17% stock interest in Color
Me Coffee, and (vi) a40% stock interest in Cemetery Enterprises, Inc. Theresfter, an amendment
to the Collateral Assgnment Agreement was executed, in which Debtor purported to assign to Stackler all
of the contract rights he had obtained as part of a merger involving Cemetery Enterprises, Inc. Stackler

never filed a UCC-1 financing statement perfecting her aleged interest in any of the foregoing assets.



On July 15, 1997, an Assgnment in Lieu of Foreclosure Agreement was executed, which fasdy
recited that Stackler had provided Debtor with aline of credit exceeding $100,000. In the Assignment in

Lieu of Foreclosure Agreement, Debtor purported to transfer al of his assetsto Stackler.

Fndly, on December 15, 1997, aTransfer and Assignment Agreement was executed, whichfalsely
stated that Stackler had provided Debtor with funding of $250,000. In the Transfer and Assignment
Agreement, Debtor purported to assign to Stackler, in satisfaction of this dleged debt, any interest he had
inhis legal cases. Stackler never provided the line of credit or other consideration referred to in the

foregoing agreements.

ANB, which obtained a$748,006.39 judgment against both Debtor and HMK in October, 1998,
indituted citation proceedings against Debtor and others. Debtor, testifying at a May 4, 1999 citation
examination, could not identify with specificity any sums advanced to him by Stackler. Stackler has aso
been unable to identify any loans. No records of the timing, amount, or repayment of any loans were

maintained.

In spite of the purported transfers to Stackler, Debtor continued to retain and exercise ownership
and control of the assets.  He tedtified, at his May 4, 1999 citation examination by ANB, that he il
maintained ownership of his stock interestsin CMA Holding, Inc. and Color Me Coffee. Goldberg alleges

that Debtor’ s ownership interestsin these assets continued through the filing of the bankruptcy petition; yet



Debtor did not disclose them on his bankruptcy schedules or at the meeting of creditors.

Debtor aso retained ownership of his40% stock interest in Cemetery Enterprises, Inc. Asindicated
above, that entity was involved in amerger on September 24, 1997, and shares of Carriage Services, Inc.
(“CY”) were issued in connection therewith. In spite of the purported transfer of Cemetery Enterprises
stock to Stackler under the Assgnment in Lieu of Foreclosure Agreement in July, 1997, the CSl shares
were issued directly to Debtor. He received 13,993 shares of CSl stock as well as a cash payment
exceeding $65,000. In addition, 1,946 shares were escrowed at the time of the merger for his benefit, of
which one-half were subsequently issued to Debtor in January, 1998. As of the date of his bankruptcy
petition and at least through the date of plaintiff’ s complaint, the remaining 973 shares continued to be held
in escrow for Debtor’ s benefit, not Stackler’s. These shareswere not disclosed on Debtor’ s schedules or

at the meeting of creditors.

Debtor aso continued to exercise ownership and control of his partnership interest in Wilmette
Office Court. The partnership issued Tax Schedule K-1 to Debtor for 1998, and possibly for subsequent
years as well, not to his purported assgnee, Stackler. In addition, the partnership’s Joint Venture
Agreement expresdy prohibits Debtor from assigning his interest, and on December 9, 1999, the
partnership’ s managing partner advised Debtor that he could not assign hisinterest and that the partnership
refused to recognize the purported assignment to Stackler. Asof the date of Debtor’ s bankruptcy petition

and the date of plaintiff’s complaint, Debtor retained ownership of his 10% partnership interest in Wilmette



Office Court. He did not disclose that interest on his schedules or at the meseting of creditors.

With respect to Debtor’s interest in Bloomfield Hills Partnership, Debtor continued to receive
monthly distribution checks after his purported assgnment to Stackler. He began endorsing the checksto
Stackler in September, 1998, morethan ayear after the Assgnment in Lieu of Foreclosure Agreement. The
checks were received by Debtor from Michael L. Sklar, aformer partner of Debtor, who stated in a July
21, 1999 response to a citation from ANB that Debtor owns 25% of Sklar’'s 13.19445% interest in the
Bloomfidd Hills Partnership. Sklar indicated in his response that he was unaware of any assgnment to
Stackler. Sklar continued to transmit monthly checks to Debtor until January, 2000, when Sklar began
meking the checks payableto Stackler. Stackler testified on September 22, 2000 that she did not endorse
or utilize the proceeds of the checksin any way. Neither the Bloomfield Hills partnership interest nor the
dispositionof the monthly checkswas disclosed by Debtor, either in his schedules and statement of financid

affairs or a the meeting of creditorsin this case.

At his May 4, 1999 citation examination by ANB, Debtor testified that he holds potentid lega
causes of action against Aaron Robinson, David Epstein, Bruce Goodhart, Jewel Klein, and possibly others.

Hefailed to disclose these causes of action either in his schedules or at the meeting of creditors.

An order was entered on November 22, 1999 by Judge Lefkow, on Goldberg’s motion in the

HMK bankruptcy case, requiring the generd partners to file a statement of personal assets and liabilities



pursuant to Rule 1007(g) of the Federd Rulesof Bankruptcy Procedure (the* Bankruptcy Rules’). Debtor
filed his statement on January 9, 2000. Hedid not list therein his beneficia ownership of the 973 shares of
CSl stock, his 10% partnership interest in Wilmette Office Court, his 3.5% stock interestin CMA Holding,
Inc., his 17% stock interest in Color Me Coffee, or any of the causes of action that he testified to at his

citation examination.

InCount | of itscomplaint, Goldberg incorporatesthesefactud alegationsand assertsthat Debtor’ s
discharge should be denied under §727(a)(2) of the Bankruptcy Code, 11 U.S.C. 8§ 101 et seq. (the
“Code"), for fraudulently conceding his ownership of the foregoing assets. Each of the next five counts of
the complaint aso incorporatestheforegoing factua alegationsand isbased on one of the other subsections
of 8727. In Count 1, whichis based on §727(8)(3) of the Code, Goldberg aleges that Debtor has failed
to maintain and preserve documentation concerning thealeged loansfrom Stackler aswell asdocumentation
concerning his ownership interests in the assets purportedly transferred to her. Goldberg also aleges that
Debtor has attempted to defraud his creditors by willfully and intentionaly executing the Collaterd

Assgnment Agreement and the other agreements with Stackler.

Count 111 is based on §727(8)(4) of the Code and assertsthat Debtor made fal se statements under
oath, with intent to deceive the trustee and crediitors, by failing to disclose on his schedules and statement
of affairsor at the meeting of creditorsin this case his beneficia ownership of the 973 shares of CSl stock,

his 10% partnership interest in Wilmette Office Court, his 3.5% stock interest in CMA Holding, Inc., his
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17% stock interest in Color Me Coffee, or any of the causes of action that he tetified to at his citation
examinaion (the “Omitted Assts’). He further dleges that Debtor willfully and intentiondly faled to

disclose histransfers of the Bloomfield Hills partnership checks to Stackler.

Count IV isbased on 8727(a)(4)(D) of the Code and dlegesthat Debtor willfully, intentionaly, and
with intent to defraud the trustee withheld recorded information, including documentation evidencing his
current ownership interests in the Omitted Assets. In Count V, Goldberg dleges that Debtor knowingly,
willfully, and intentiondly failed to explain his aleged transfer of assets to Stackler and that he failed to

document the alleged loans or otherwise explain why he transferred assets to her for no consideration.

The last of the denid of discharge counts is Count VI, which is based on §727(3)(6)(A) of the
Code. Goldberg alegesthat Debtor willfully disregarded Judge Lefkow’ s order requiring a statement of
persona assets and liabilities pursuant to Bankruptcy Rule 1007(g), because he filed a statement that was

intentionally false and fraudulent, in that it failed to disclose his ownership interestsin the Omitted Assats.

2. Facts Relating to Dischar geability of Debt

The remaining five counts are all based on 8523(a) of the Code and seek a determination that the

11



debt owed to Goldberg is nondischargeable. These counts incorporate only afew of the prior alegations
and are founded primarily on additiond facts set forth in Count VI1 concerning Goldberg's aleged detit.
Goldberg dtates that it was approached by Debtor and his partners in 1995 concerning a possible co-
counsd arrangement for certain contingent fee litigation that HMK wasinvolved in reating to the Norplant
contraceptive device (the “Norplant Litigation”). Debtor proposed that Goldberg join as co-counsd and
receive 30% of any feesand costsrecovered. Goldberg would beliablefor 30% of thelitigation costisgoing
forward, capped at $300,000. Inasmuch as substantia fees and costs had adready been expended in the
litigation, Debtor and his partners proposed that Goldberg pay $1,000,000 asits pro rata share of the fees
and costs previoudy expended. Thissum would then be used to help pay the ongoing costs associated with

the Norplant Litigation.

At thetimeof these negotiations, HMK wasexperiencing saverefinancid difficulties, including,inter
alia, defaults on itsrental paymentsto its landlord and defaults on its line of credit and/or operating loans
fromANB. Debtor knowingly misrepresented to Goldberg that HM K’ sfinancia condition was sound and
that it was going to be able to continue to operate as a going concernand to represent its clients, including
thoseinvolved in the Norplant Litigation. Debtor failed to discloseto Goldberg, inter alia, that both ANB
and HMK’ s landlord were making demands for payment, that HMK was not paying its trade debt as it
came due, that ANB was closaly monitoring HMK’ s finances and its progress on its case files, that HMK
was desperate for aninfuson of capital, and that HMK was not going to be able to continue to represent

itsclients, including thosein the Norplant Litigation, and operate asagoing concern. Inrdianceon Debtor’s

12



aleged misrepresentations, Goldberg, on August 1, 1995, entered into an agreement with HMK (the” Co-
Counsdl Agreement”) in which Goldberg agreed to act as co-counsdl in the Norplant Litigation and to pay
the sum of $1,000,000 as its pro rated share of fees and costs previoudy expended therein. Goldberg
dlegesthat if it had beeninformed of HMK’ struefinancia condition, it would not have entered into the Co-

Counsdl Agreement, paid the sum of $1,000,000, or agreed to be ligble for the Norplant Litigation costs.

Goldbergdlegesthat Debtor intended to deceive Goldberg and fraudulently induced it into entering
into the Co-Counsd Agreement. Debtor’ sfraud became apparent when Gol dberg discovered that Debtor
pad to ANB, within days of executing the Co-Counsa Agreement and receiving the $1,000,000
thereunder, the sum of $500,000 to reduce his persona guarantee of HMK’s debt. The balance of the
funds, which were to be used to fund the Norplant Litigation, have not been accounted for by Debtor.
Goldberg clams that Debtor knowingly and mdicioudy converted Goldberg's funds for his own use by
fraudulently inducing Goldberg to enter into the Co-Counsd Agreement and that the deliberate
misrepresentations and omissions concerning HMK' sfinancid condition congtitute actua fraud within the
purview of 8523(a)(2)(A) of the Code. Goldberg relies on the same allegations in Count VI to Sate a

dam for fase pretenses and in Count IX to state a clam for fase representations, each under

8523(a)(2)(A).

In Count X, Goldberg seeks a determination that its debt is nondischargeable under 8523(a8)(6) of

the Code. It alegesthat Debtor willfully and mdicioudy fraudulently induced it into entering into the Co-
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Counsdl Agreement and willfully and mdicioudy misrepresented and omitted materia facts concerning
HMK’s financid performance. Finaly, Goldberg seeks a determination of nondischargesbility under
§523(38)(4), based on the same dlegations, claiming that the misrepresentations and omissons condtitute a

breach of fiduciary duty by Debtor.

DISCUSSION

A complaint may not be dismissed under Rule 12(b)(6), made applicable herein by virtue of
Bankruptcy Rule 7012(b), unless no relief may be granted under any set of facts that could be proved

consigtent with the dlegationsin the complaint. Walker v. National Recovery. Inc., 200 F.3d 500, 503 (71"

Cir. 1999). In ruling on the mation, the court must accept as true dl facts dleged in the complaint, and it

draws dl reasonable inferences from those factsin favor of the plaintiff. Jackson v. E.J. Brach Corp., 176

F.3d 971, 977-78 (7" Cir. 1999); Zemke v. City of Chicago, 100 F.3d 511, 513 (7" Cir. 1996).

However, the court is not compelled to accept conclusory dlegations regarding the legd effect of facts set

out in the complaint. Reed v. City of Chicago, 77 F.3d 1049, 1051 (7" Cir. 1996).
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1. Denial of Discharge: Counts| through VI

The provision upon which Goldberg relies in Count | of its complaint, 8727(a)(2) of the Code,

provides that a discharge shdl be denied if

(2) the debtor, with intent to hinder, delay, or defraud a creditor or an officer of
the estate charged with custody of property under thistitle, has transferred, removed,
destroyed, mutilated, or concealed, or has permitted to be transferred, removed,
destroyed, mutilated, or concealed —

(A) property of the debtor, within one year before the date of thefiling of
the petition; or

(B) property of the edtate, after the date of the filing of the petition ...

Debtor urges that because the transfers to Stackler took place more than one year before the
bankruptcy petition, this provision cannot serve as a ground for denia of his discharge. As Debtor
acknowledges in his reply memorandum, however, a continuing concealment of property isaso within the

reach of this provison.

Two dements must be established to warrant deniad of discharge under §727(3)(2), viz., “an act

15



(i.e, atrangfer or a concealment of property) and an improper intent (i.e., a subjective intent to hinder,

delay, or defraud a creditor).” Rosen v. Bezner, 996 F.2d 1527, 1531 (3 Cir. 1993); see dso Keeney

v. Smith (InreKeeney), 227 F.3d 679, 683 (6™ Cir. 2000). If both of these dements are proven to have

existed during the one-year period prior to bankruptcy, the discharge will be denied. Rosen, 996 F.2d at
1531. Accordingly, where property istransferred more than one year before bankruptcy, adischarge may
nonethel ess be denied if the concealment of any retained interest in that property continuesinto the statutory
one-year period, coupled with the requisiteintent. “[A]slong asthe debtor dlow[s] the property to remain
conceded into the critica year,” the continuing concedlment doctrinewill apply. 1d.; see aso Keeney, 227

F.3d at 684. Insuchasgtuation, the“falureto reved” congtitutes concedment. Rosen, 996 F.2d at 1531.

In Friedd| v. Kauffman (In re Kauffman), 675 F.2d 127 (7" Cir. 1981), a debtor had transferred

his residence to his wife more than one year prior to bankruptcy, but he continued to live in the home,
continued to make mortgage, tax, and insurance escrow payments, listed the home on persond financia
statements, and took out loansusing thehouse ascollaterd. 1d. at 128. The Court held there was adequate
evidenceto show aretention of beneficid interest into the Satutory period, Sating, “ Thetrangfer of titlewith
attendant circumstancesindicating that the bankrupt continuesto use the property ashisown issufficient to
conditute a concealment.” 1d. With respect to the intent requirement, the Seventh Circuit Sated that
“[i]ntent ... ‘must be gleaned from inferences drawn from a course of conduct.’”” 1d. (quoting from Matter

of Vecchione, 407 F.Supp. 609, 615 (E.D.N.Y . 1976); see dso Inre Snyder, 152 F.3d 596, 601 (7™ Cir.

1998) (evidence of debtor’ sintent may beinferred from circumstances surrounding objectionable conduct).
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The Court in Kauffman inferred the requidite intent from proof that the transfer was made specificaly to

avoid ajudgment and that Mrs. Kauffman’s signature was forged on the documents. 1d.

Smilady, in First Federated Life Insurance Co. v. Martin (In re Martin), 698 F.2d 883 (7" Cir.
1983), the debtor provided the down payment for a condominium which was purchased, more than one
year before bankruptcy, in his father’s name. The debtor, however, lived in the condominium, paid al
mortgage, maintenance, and insurance charges on the property, voted as a condominium owner, and
deducted the interest payments on his tax returns. The Court held that the discharge should have been
denied under §727(a)(2), quoting the language from Kauffman that a transfer of title, with attendant
circumstances indicating the debtor continues to use the property, is sufficient to congtitute a conceal ment.
Martin, 698 F.2d at 887. The Court explained that it was not the creditors burden to prove the existence
of an agreement between the debtor and his father (e.g., to reconvey the property to debtor). While the
ultimate burden of persuasion lies with the plaintiff in such a case, the burden of going forward with the
evidence depends on the circumstances. 1d. The creditorsin Martin had proved atransfer of fundsby the
debtor, with a continuing use by the debtor of the property acquired with those funds. This proof was
sufficient to shift to the debtor the burden of providing asatisfactory explanation of thetransfer. Unlessand
until such asatisfactory explanation could be provided, therewas acontinuing concedl ment warranting denia

of discharge. 1d.

In this case, the dlegations of continuing concedment are sufficient to withdand dismissd. The
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agreements with Stackler show atrangfer to her of the Omitted Assets; yet, taking Goldberg's dlegations
astrue, Debtor retained ownership, use, and control of dl or at least aportion of his stock and partnership
interests. He till maintains his stock interests in CMA Holding, Inc. and Color Me Coffee. He dso
received the shares and consideration for his Cemetery Enterprises, Inc. stock in the merger with CSl, and
973 shares continue to be held for his benefit, notwithstanding the transfer to Stackler. He received Tax
Schedule K-1 with respect to hisinterest in Wilmette Office Court, and the partnership refusesto recognize
the purported transfer to Stackler. With respect to the Bloomfield Hills partnership, Debtor continued to
receive the monthly checks notwithstanding the purported transfer to Stackler, and athough he ultimately
began endorsing the checks to her, Stackler testified that she did not endorse or utilize the proceeds of the
checksinany way. Thesedlegationsare sufficient to show aconced ment withinthe purview of 8727(3)(2),
astherewasapurported transfer of ownership with attendant circumstancesindicating that Debtor continued

to control or use the property.

Therequisteintent isalso adequatdly dleged. Again, intent may be gleaned from inferences drawn
from a course of conduct. Kauffman, 675 F.2d a 128. Goldberg has aleged that at the time of the
transfers to Stackler, Debtor was being pursued by ANB on his guarantee, and other creditors were aso
pursuing him or had aready obtained judgments. An improper intent a the time of the trandfer, though
outside the one-year statutory period, may provide some evidence of improper intent during the year prior
to bankruptcy. Rosen, 996 F.2d at 1533. Sufficient facts are alleged to show an intent to hinder, delay,

or defraud creditors at the time of the aleged transfersto Stackler. Additional dlegationsrelevant to intent
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include, inter alia, Debtor’ s failure to disclose the assets on his schedules or at the meeting of creditors.
The plaintiff’s dlegations are sufficient to prevent dismissd of Count I. See Keeney, 227 F.3d at 683-84
(affirming finding of intent where transfers made while judgment pending and property omitted from

schedules).

It should be noted that Debtor emphasizes his transfer of the Omitted Assets was disclosed at the
May 4, 1999 citation examination taken by ANB. However, what is criticd under the continuing
concealment doctrine is*“whether thereis aconcealment of property, not whether there is concealment of
atrander.” Rosen, 996 F.2d at 1532 (emphasisinoriginal). The property concedled istheinterest retained
by the debtor in the property purportedly transferred; disclosure of the transfer itsdf is not tantamount to

disclosure of the ownership interest retained in the property after thetransfer. See, eg., March v. Sanders

(In re Sanders), 128 B.R. 963, 970 (Bankr. W.D. La. 1991) (recordation of trust documents did not
preclude finding of concealment where there was no recordation of debtor’ s continued use and enjoyment

of property after transfer).

Denid of dischargeisaso sought under 8727(a)(5), which providesthat adischarge may bebarred
where the debtor “hasfailed to explain satisfactorily, before determination of denid of discharge under this
paragraph, any loss of assets or deficiency of assets to meet the debtor’ sliabilities” Under thisprovison,
vague and uncorroborated statements concerning the disposition of assets will not suffice. See In re

D’Agnese, 86 F.3d 732, 734 (7"" Cir. 1996); Martin, 698 F.2d at 886. The debtor must satisfactorily
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support his explanation of what happened to his property. D’Agnese, 86 F.3d at 735. In Martin, the
debtor made virtually no attempt to explain a suspect transaction, in which he provided a $15,000 down
payment for real estate purchased in hisfather's name. Martin, 698 F.2d at 886. He claimed instead that
the creditors had not made out a primafacie case under §727(8)(5). The Court explained that whileamere
conclusory dlegation of falure to explain loss of assets would not suffice, proof that the down payment for
the property came from the debtor established the requisite loss or deficiency, “unaccompanied by any
explanation from the debtor why such an unusud transaction occurred.” 1d. The burden then shifted to the

debtor to provide a credible explanation for the transaction. In such a Situation, the relevant evidence

... isfar more likely to lie in the hands of a debtor than of the creditor. The

debtor presumably knows why what is usualy asmple matter ... has taken on
such abyzantine character. To the extent that the debtor can explain these events
he has an obligation to come forward and do so — he cannot abuse the bankruptcy
process by obfuscating the true nature of his affairs and then refusing to provide a

credible explanation.

1d. at 888; see dso Sicherman v. Murphy (InreMurphy), 244 B.R. 418 (Bankr. N.D. Ohio 2000) (vague

and unsupported testimony concerning loss of $54,000 through gambling and drinking boutsfailed to satisfy

obligation to account for dispogition of assets).
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Count V of Goldberg's complaint contains more than a mere conclusory dlegeation of falure to
explan loss of assets. It pecificaly alegesthat assets were transferred to Stackler for no consideration,
with a continuing ownership interest and use by Debtor. It further dleges that Debtor failed to explain the
transfer and failed to document the aleged loans from Stackler or otherwise explain why the assets were
transferred for no consderation. Taking these alegations as true, as the Court must, they are sufficient to

dtate aclaim under §727(a)(5).

Count I11, based on §727(a)(4)(A) of the Code, isadso sufficient to state a claim upon which relief
may be granted. That section providesfor denid of discharge where the debtor knowingly and fraudulently
makes afase oath or account. In order to obtain relief under this provision, a creditor must establish that
(2) the debtor made a statement under oath, (2) the statement was fase, (3) he knew the statement was
fdse, (4) he made the statement with intent to defraud creditors, and (5) the statement related materidly to

the bankruptcy case. Keeney, 227 F.3d at 685; Legumv. Murray (In re Murray), 249 B.R. 223, 228

(E.D.N.Y. 2000); Painewebber Inc. v. Gollomp (In re Gollomp), 198 B.R. 433, 437 (S.D.N.Y. 1996).

A matter ismateria for these purposesif it bearsaredationship to thedebtor’ sbusinesstransactionsor etate
or leads to the discovery of assets, business dedlings or existence or digpostion of property. Korte v.

Internal Revenue Sarvice (In re Korte), 262 B.R. 464, 474 (B.A.P. 8" Cir. 2001); Murray, 249 B.R. a

230; Neugebauer v. Senese (Inre Senese), 245 B.R. 565, 574 (Bankr. N.D. 11l. 2000); Sanders, 128 B.R.

a 972. The determination whether afase oath has been made is a question of fact, Keeney, 227 F.3d at

685, and the requisteintent may beinferred from thefactsand circumstances. |d.; Korte, 262 B.R. at 474;
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In re Dubrowsky, 244 B.R. 560, 573 (E.D.N.Y. 2000); Senese, 245 B.R. a 575. The intent to defraud

may involve amaterid representation known to be false or, “what amounts to the same thing, an omission
that you know will creste an erroneous impression.” In re Chavin, 150 F.3d 726, 728 (7" Cir. 1998);
Keeney, 227 F.3d at 685. Theintent requirement is satisfied if thereisarecklessdisregard or indifference

to the truth. Chavin, 150 F.3d at 728; Keeney, 227 F.3d at 686; Senese, 245 B.R. at 575.

In Keeney, the debtor transferred property to his parents but retained a beneficid interest in the
property, occupying it as his resdence and making al mortgage payments. Hefailed to list the property in
his schedules, and the Court upheld denid of his discharge based on §727(a)(4)(A), notwithstanding the
debtor’s clam that he no longer owned the property. Keeney, 227 F.3d at 686. Discharge has been
denied in other caseswhere such aretained beneficid ownershipinterest isomitted fromthe schedules. See,

eg., Korte, 262 B.R. at 474; Sanders, 128 B.R. at 973.

Inthiscase, it isdleged that Debtor omitted from his schedulesand from histestimony at the meeting
of creditors hisretained interests in the Omitted Assets. Taking these dlegations astrue, theomissonsare
cearly materiad, asthey relateto the existence and disposition of assets, and they crested afdseimpression
of Debtor’s financial Stuation. Debtor’s intent can be inferred from the circumstances and his course of
conduct, beginning with the initid transfers to Stackler and continuing through the omissions from the

schedules and from histestimony at the meeting of creditors.
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It is not necessary for the Court to take judicial notice, as urged by Goldberg, of the order entered
in the state court fraudulent transfer action brought by ANB or to consider whether such an order has
collateral estoppd effect in this case asto issues of ownership, intent, or otherwise. As discussed above,
the facts dleged are sufficient to show that Debtor retained an ownership interest in the Omitted Assats,

which should have been listed on his schedulesin this case.

Debtor contends that Count 111 must fail because he was merely taking alegd postion in omitting
the assets from his schedules. Debtor, however, had an absolute duty to report the Omitted Assets, even
if he believed that they were unavailable to the bankruptcy estate. See In re Yonikus, 974 F.2d 901, 904
(7" Cir. 1992) (interpreting similar requirementsunder §727(d)(2)). Moreover, reasonableinferencesfrom
the factsaleged in the complaint indicate that Debtor knew the assetswere availableto the estate or at least

acted with reckless indifference to the truth in that regard.

Debtor’s primary argument for dismissa of Count 111 is that he adequately disclosed the Omitted
Assets by virtue of areference he made, in his statement of financid affairs, to the state court fraudulent
transfer action brought by ANB. In an atachment to the statement of affairs, Debtor listed eleven lawsuits
by name and case number, including the name and case number of the action brought by ANB and the court
in which it was pending. No description of the nature of the suit, much less of the Omitted Assets

themsdves, was included.
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This purported “disclosure” fdls far short of the full and complete disclosure required of debtorsin
order to obtain their discharge. The purpose of §727(a)(4)(A) is to ensure that adequate information is
provided to thoseinterested in the administration of the estate without the need of independent examinations
or investigations to verify its accuracy and completeness. See Korte, 262 B.R. at 474; Dubrowsky, 244
B.R. at 572; Gallomp, 198 B.R. a 437. Thelisting of the ANB case name and number caled for just such
independent investigation; the trustee would have to examine the state court record to learn the nature of the
suit and to discover that assets had been omitted from the schedules. Although not necessary to thisruling,
the Court takes judicid notice of the fact that the trustee in this case filed a no-asset report on August 1,
2000 and obtained entry of an order vacating it on January 24, 2001, after helearned of the Omitted Assets.
The omission from the schedules clearly may creste afd seimpression about the Debtor’ sfinancia Stuation
whichisnot cured by thelisting of the ANB case name and number in the attachment to Debtor’ s statement

of afars.

Debtor a so citesGollomp and First Security Bank of Helenav. Hirengen (InreHirengen), 112B.R.

382 (Bankr. D.Mont. 1989), in support of hisargument that the listing of the ANB case name and number
negates any inference of fraudulent intent and satisfies his burden of disclosure as a matter of law. Ineach
of those cases, however, the property was actualy described in another schedule, without the need for any
further investigation or examination. See Gollomp, 198 B.R. at 438; Hirengen, 112 B.R. at 384-85.
Accordingly, intent to defraud could not be inferred. In Hirengen, the court stated that it appeared the

debtorswere smply unsophisticated and poorly counsded by their attorney in completion of the bankruptcy
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papers. Hirengen 112 B.R. at 386.

Thisisnot a case where property omitted from one schedule was adequately described in another.
Nor isit acase involving an unsophisticated debtor with poor counsd; Debtor himself is an attorney. His
argument that disclosure of the ANB case name and number negates the requisite fraudulent intent as a

metter of law iswithout merit.

Count 1l is based on 8727(8)(3), which provides for denia of discharge where the debtor has
“conceded, destroyed, mutilated, falsified, or failed to keep or preserve any recorded information ... from
whichthe debtor’ sfinancid condition or business transactions might be ascertained,” unlessthe faillure was
judtified under dl the circumstances. The purpose of this provison is to make the privilege of discharge

dependent on atrue presentation of the debtor’ sfinancid affairs. Petersonv. Scott (In re Scott), 172 F.3d

959, 969 (7'" Cir. 1999) The debtor has an affirmative duty to create books and records accurately
documenting his business affairs, Scott, 172 F.3d at 969, and heis required to keep and produce written

documentation for dl of hisbusiness transactions. Brandt v. Carlson (In re Carlson), 231 B.R. 640, 655

(Bankr. N.D. 111. 1999), aff’ d, Carlsonv. Brandt, 250 B.R. 366 (N.D. I1l. 2000); aff’ d, Inre Carlson, No.

00-2902, 2001 WL 995340 (7*" Cir. Aug. 31, 2001); see a0 Rio Grande Valley Bank v. Waldroop (In

reWaldroop), 22 B.R. 284 (Bankr. D. N.M. 1982) (discharge denied where documentation insufficient to
establish disposition of $65,000 loan proceeds). The adequacy of the recordsisaquestion of fact and will

depend on whether the debtor’ sfinancia condition and business transactionsfor areasonable period in the
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past can be ascertained with substantial completeness and accuracy. Inre Juzwiak, 89 F.3d 424, 427 (7™

Cir. 1996); Leverage L easing Corp. v. Reitz (InreRetz), 69 B.R. 192,197 (N.D. 1. 1986); Nationa City

Bank, Marion v. McNamara (In re McNamara), 89 B.R. 648, 653 (Bankr. N.D. Ohio 1988) When the

debtor isinvolved in busness dedings, heisheld to ahigher standard of record-keeping. Koushd v. Snow

(In re Snow), 1993 WL 428677, *4 (N.D. Ill. 1993); Union Planters Bank, N.A. v. Connors (In re

Connoars), 254 B.R. 230, 235 (Bankr. S.D. 1ll. 2000).

Goldberg does more than merely recite the statutory language, but specificaly dleges, inter alia,
a failure to preserve or maintain records documenting the aleged loans from Stackler. The trandfers to
Stackler were substantia, and without the records concerning the alleged consideration for thetransfersand
the disposition of such consderation, the trustee and creditors may be unableto trace the transactions with
the completeness and accuracy that are required under thisprovision. Inaddition, Count 11 isbased onthe
willful and intentional execution of the Collaterd Assgnment Agreement and the other transfer agreements
with Stackler. 1f these agreements contain false statements concerning the consderation received for the
transfers, there may aso be afasfication of recorded information within the meaning of the statute. Taking

the alegations of Count 11 astrue, they are sufficient to withstand dismissa under Rule 12(b)(6).

Debtor aso seeks dismissal of Count 1V, which dleges tha Debtor knowingly, willfully, and
intentionaly withheld recorded information from the trustee, warranting denia of discharge pursuant to

§727(a)(4)(D) of the Code. This count does little more than recite the Statutory language in conclusory
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terms. Although Goldberg states that the recorded information alegedly withheld included documentation
of Debtor’'s ownership interests in the Omitted Assets, Goldberg fails to dlege that any such documents
were ever requested by the trustee. If the documents were never requested, and absent any alegations of
active concedment of such documents, there cannot be a claim of knowing and fraudulent withholding.

Accordingly, Count IV must be dismissed.

Fndly, Count VI, which seeks denia of discharge under §727(a)(6)(A), is based on Debtor’'s
dleged failure to comply with Judge Lefkow's order in the HMK case directing the partners to file
statements of persond assets and liabilities pursuant to Bankruptcy Rule 1007(g). Under 8727(a)(6)(A),
discharge is denied where the debtor refusesin his case “to obey any lawful order of the court, other than
an order to respond to a materia question or to testify.” If Debtor’s conduct falls within the scope of
§727(a)(6)(A), then under §727(a)(7) he may be denied a discharge even if the conduct did not occur in
his own bankruptcy case, aslong asit occurred in connection with the bankruptcy case of aningider. Inre

Krehl, 86 F.3d 737, 741 (7™ Cir. 1996).

HMK isaninsider of Debtor under 8101(31) of the Code, because Debtor wasapartner in HMK.
Accordingly, theissueiswhether Debtor’ sconduct in omitting the subject assetsfrom hispersond statement
of assats and liabilities, filed pursuant to court order in the HMK case, condtitutes arefusa to obey within

the purview of §727(a)(6)(A).
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Debtor asserts that there is no basis for finding a “refusd” to obey, emphasizing the recognized
digtinction between “fallure’ and “refusd.” This digtinction, however, doesnot advance Debtor’ s position.
Whilea“falure’ to obey that resultsfrom inadvertence, mistake, or inability to comply will not warrant denia
of discharge, see In re Tieszen, 1999 WL 669263, *5-6 (Bankr. N.D. Ill. 1999), a willful or intentiond
disobedience or derdiction will condtitute a refusal within the proscription of the statute. 1d. (citing 6 L.

King, Collier on Bankruptcy

727.09[1] at 727-50 (15" ed. 1999)).

Goldberg dleges that Debtor willfully and intentionaly disregarded Judge Lefkow’ s order by filing
a satement of persona assets and liabilities that did not disclose his ownership interests in the Omitted
Assets. Taking these alegations astrue, they are sufficient to state aclaim for refusa to obey acourt order

within the purview of 8727(a)(6)(A) and (a)(7).

! Debtor’ s further assertion that Count VI must be dismissed because Goldberg failed to
cite 8727(a)(7) iswithout merit. A plaintiff cannot plead himsdlf out of court by citing to the wrong
legd theory or failing to cite any theory at dl. See Tollev. Carroll Touch, Inc., 977 F.2d 1129,
1134-35 (7" Cir. 1992); B. Safield, Inc. v. Finlay Fine Jewelry Corp., 168 F.3d 967, 973 (7™ Cir.
1999); Ryanv. lllinois DCFS, 185 F.3d 751, 764 (7™ Cir. 1999). Here, Goldberg correctly cited to
8727(8)(6)(A), and he aleged facts sufficient to establish that Debtor was an insider of HMK, the
debtor in whose bankruptcy case the order was entered. These dlegations, together with those
referenced above, are sufficient to withstand dismissal.
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2. Dischar geability of Debt: Counts VII through Xl

In the remaining counts of the complaint, Goldberg seeks a determination that the debt alegedly
owed to him by Debtor is nondischargeable under 8523 of the Code. The first three of these counts are

based on 8523(a)(2)(A), which provides an exception to discharge for debts:

(2) for money, property, services, or an extenson, renewa, or refinancing of credit,

to the extent obtained by —

(A) fase pretenses, afase representation, or actud fraud, other than a statement

respecting the debtor’s or an insder’ sfinancia condition ...

Debtor contendsthat thesefirst three dischargeability counts, numbered V11 through 1X, fail to Sateaclam
upon which relief may be granted, because the misrepresentations uponwhich Goldberg rdiesal rdaeto
the financia condition of HMK, an ingder of Debtor. As such, those stlatements are actionable only under

8523(a)(2)(B), which requires that misrepresentations concerning financia condition be in writing.?

2 Section 523(a)(2)(B) excepts from discharge debts
(2) for money, property, services, or an extension, renewd, or
refinancing of credit, to the extent obtained by —

(B) use of agtatement in writing —
(i) that ismaeridly fdse
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Sections 523(a)(2)(A) and 523(a)(2)(B) are mutualy exclusve. See 124 Cong.Rec. H11095-96

(daily ed. Sept. 28, 1978); S17412 (daily ed. Oct. 6, 1978); Interserv, L.P. v. Beigd (In re Beigd), 2000

WL 562580, *3 (Bankr. N.D.III. 2000); Weiss v. Alicea (In re Alices), 230 B.R. 492, 500 (Bankr.

S.D.N.Y. 1999); Gehlhausenv. Olinger (nre Olinger), 160 B.R. 1004, 1007 (Bankr. S.D. Ind. 1993). In
consdering whether a particular representation is actionable only under 8523(a)(2)(B) and therefore
requiresawriting, it must be determined whether the representation isa” tatement ... respecting ... financia
condition.” While some courts opt for a broad interpretation of this phrase, see, eq., Endler v. Van

Steinburg(InreVan Steinburg), 744 F.2d 1060 (4™ Cir. 1984) (representation that property to be pledged

as collaterd was free and clear of liens); Connecticut National Bank v. Panaia (Inre Panaia), 61 B.R. 959

(Bankr. D.Mass. 1986) (statement regarding amount of debt owed to bank), others advance a narrow
congruction, limiting the phrase to statements concerning the debtor’s (or insder’s) overal net worth or
earning capacity, or statements describing the overal economic condition of the entity. See, e.q., Olinger,

160 B.R. at 1011; Alicea, 230 B.R. at 504.

According to Goldberg's dlegations, Debtor knowingly misrepresented that HMK' s financia

condition was sound and that it was going to be able to continue to operate as a going concern and to

(ii) respecting the debtor’s or an indder’ sfinancid
condiition;

(i) on which the creditor to whom the debtor isligble
for such money, property, services, or credit reasonably
relied; and

(iv) that the debtor caused to be made or published
with intent to deceive ...
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represent its clients, including those involved in the Norplant Litigation. Debtor failed to disclose to
Goldberg, inter alia, that HMK was not paying its trade debt as it came due, that it wasin default to both
ANB and its landlord, each of whom were making demands for payment, that HMK’ s financia condition
was such that ANB wasclosely monitoring HMK' sfinancesandits progress onits casefiles, and that HMK
was desperate for an infuson of cgpita. The dleged misrepresentations would fal within the “financia
condition” category regardless of whether abroad or narrow construction of that termisemployed. Indeed,
Goldbergitsdf refersto them repestedly as “ misrepresentations and omissions of materia facts concerning

HMK’sfinancid condition.”

Goldberg argues that even though the misrepresentations relate to HM K’ sfinancia condition, they

are actionable under 8523(a)(2)(A) under thereasoningin McCrary v. Barrack (In re Barrack), 217 B.R.

598 (B.A.P. 9™ Cir. 1998). Inthat case, the debtorsinduced the plaintiff to enter into acontract for thesale
of hisres dence based on misrepresentations concerning,inter alia, theamount of thedebtors income, their
ownership of equipment, the vaue of one particular item of equipment, and their ability to service the debt
on the resdence. |Id., a 605. The appellate pand accepted the bankruptcy court’s finding that the
statements concerned the debtors “financia condition” and upheld the court’s determination thet the
dlegations faled under 8523(8)(2)(A) and (B) becausethey werenot inwriting. 1d. at 605-06. However,
inanother count of the complaint, the creditor had incorporated the same alegations and further aleged that
the debtors promise to perform under the contract to purchase the residence was knowingly fase when

made and that they knew they had no ability to perform. In upholding the count as stating aclaim for false
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pretenses under 8523(a)(2)(A), the appellate panel explained that the fraudulent misrepresentation wasthe
fraudulent promiseto perform under the contract, not the tatementsconcerning financia condition; however,
the statements concerning financia condition could be considered as part of the surrounding facts and

circumstances tending to establish that the debtors had no present intention to perform. 1d. at 606-07.

Thedlegationsof Goldberg'scomplaint fail to sateacam under thereasoningin Barrack. Unlike
Barrack, virtudly al of the adlegations made in Counts V11 through IX condtitute alegations relating to
financid condition, and not alegations of fraudulent promise. The Court does not express an opinion asto
Goldberg’ sahility todlegefactssufficient to support afraudulent promise claim but merely holdsthat Counts

VI through 1X of the current complaint do not state a clam upon which rdief may be granted.

In Count X, Goldberg attempts to bring essentialy the same clam under 8523(a)(6), which bars
discharge of debtsarising out of “willful and malicious’ injuriesto personsor property. While §88523(3)(2)

and 523(a)(6) are not mutudly exdusive, see, eg., Inre Printy v. Dean Witter Reynolds, 110 F.3d 853,

857-58 (1% Cir. 1997); Casey v. Transport Life Insurance Co., 162 B.R. 150, 155 (Bankr. N.D. l11. 1993),

plantiffs whose clams are based solely on oral misrepresentations of financia condition should not be
alowed to sde-step the writing requirement of 8523(a)(2)(B) by attempting to bring the same cause of
actionasawillful and maiciousinjury daim under 8523(8)(6). Alicea, 230 B.R. a 508. Accordingly, even
if the injury alleged by Goldberg were found to be of the type contemplated by §8523(a)(6) and Debtor’s

aleged conduct were “willful and mdicious’ within the specid meaning of the statute, Count X nonetheless
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failsto sate acdlam and must be dismissed.

Fndly, Goldberg assertsin Count X1 that its debt is nondischargeable as one for Debtor’ sfraud or
defd cation while acting as afiduciary within the meaning of 8523(8)(4) of the Code. Count XI, however,
contains no dlegationswhatsoever identifying atrust or other relationship giving riseto afiduciary duty. For

this reason alone, Count X | must be dismissed. See Jackson v. E.J. Brach Corp., 176 F.3d 971, 978 (7"

Cir. 1999).

Moreover, the dleged joint venture, co-counsel relationship that Goldberg argues gave rise to
fiduciary obligationswas insufficient to establish fiduciary capacity within the meaning of 8523(a)(4). Inthis
circuit, 8523(8)(4) “reaches only those fiduciary obligationsin which thereis substantid inequaity in power
or knowledge in favor of the debtor seeking the discharge and againgt the crediitor resisting discharge ... .”

In re Woldman, 92 F.3d 546, 547 (7™ Cir. 1996) (citing InreMarchiando, 13 F.3d 1111, 1116 (7*" Cir.

1994)) A joint venture between equas does not congtitute a fiduciary relationship for purposes of

8523(a)(4). InreFrain, 230 F.3d 1014, 1017 (7" Cir. 2000) (citing Woldman) In Woldman, the creditor

was an attorney who referred acaseto the debtor, another lawyer, under an agreement to share attorney’s
fees. The debtor failed to pay the creditor his portion of the fees and then filed abankruptcy petition. The
Seventh Circuit held the debt for such fees discharged, explaining that the relationship was “... a the
opposite end of the spectrum of fiduciary obligations from the case in which a trustee defrauds a child

beneficiary or alawyer defraudsaclient or agenera partner defraudsalimited partner.” Woldman, 92 F.3d
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at 547.

Inthis case, asin Woldman, Debtor and Goldberg were on an equa footing. Accordingly, even
if they were joint venturers, there was no fiduciary capacity within the meaning of 8523(a)(4). Moreover,
the relationship was entered into contemporaneoudy with the creation of the dleged debt. To quadify for
gpecia trestment under 8523(8)(4), the rdationship must exist independent of the wrong aleged. Inre

Marchiando, 13 F.3d at 1115-16. For these additiona reasons, Count X1 must be dismissed.

CONCLUSION

For the reasons ated above, Defendants motion to dismissisgranted asto Count 1V and Counts
V11 through X1 and is denied asto the remaining counts of the complaint. Goldbergisgiven leaveto amend
the complaint within 14 days of the entry of the order accompanying this opinion, and Defendant is directed
to file an answer or otherwise plead to the current complaint, or if timely amended, the amended complaint,
within 30 days thereafter. The Court will hold astatus hearing in this proceeding on November 21, 2001
at 10:30 am.

ENTERED:

Date: September 27, 2001

SUSAN PIERSON SONDERBY

United States Bankruptcy Judge
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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Inre
Chapter 7
ROBERT A. HOLSTEIN,
No. 00 B 18138
Debtor.

JEFFREY M. GOLDBERG & ASSOCIATES, Honorable Susan Pierson
Sonderby

LTD,,

Haintiff,
V. Adv. No. 00 A 00876
ROBERT A. HOLSTEIN,

Defendant.

N N N N N N N N N N N N N N N N N N

ORDER
For thereasonsstated initsmemorandum opinion entered on thisdate, the Court grants Defendants
motion to dismiss as to Count 1V and Counts VII through XI and denies the motion to dismiss as to the

remaining counts of the Complaint. Plaintiff isgiven leaveto amend its complaint within 14 days hereof, and
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Defendant is directed to file an answer or otherwise plead to the current complaint, or if timely amended,
the amended complaint, within 30 days thereafter. The Court will hold a satus hearing in this proceeding
on November 21, 2001 at 10:30 am.

ENTERED:

Date: September 27, 2001

SUSAN PIERSON SONDERBY
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